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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Harbor
Wor kers' Conpensation Act (herein the Act), 33 U S. C 8§ 901, et
seq., brought by Gary W Lapoint (C aimant) against Trinity Pl atzer
Shi pyard (Enpl oyer) and Reliance National Indemity (Carrier).

The issues raised by the parties could not be resolved
admnistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice of
Hearing issued scheduling a formal hearing on Septenber 14, 1999,
i n Beaunont, Texas. All parties were afforded a full opportunity
to adduce testinony, offer docunentary evidence and submt post-
heari ng briefs. C ai mant of fered 12 exhibits whi | e
Enpl oyer/ Carrier proffered 13 exhibits which were admtted into
evi dence along with one Joint Exhibit. This decisionis based upon
a full consideration of the entire record.?

Post -hearing briefs were received fromthe Caimant and the

Enpl oyer/ Carri er. Based upon the stipulations of Counsel, the
evidence introduced, ny observations of the deneanor of the
W t nesses, and having considered the argunents presented, | make

the foll ow ng Findings of Fact, Conclusions of Law and Order.
. STI PULATI ONS

At the commencenent of the hearing, the parties stipulated
(JX-1 and JX-2), and | find:

1. That the Caimant was injured on April 14, 1997.

2. That Claimant's injury occurred during the course and
scope of his enploynent wth Enpl oyer.

3. That there existed an enpl oyee-enpl oyer relationship at
the tinme of the accident/injury.

4. That the Enpl oyer was notified of the accident/injury on
April 14, 1997.

5. That an informal conference before the District Director
was held on January 15, 1999.

! References to the transcript and exhibits are as foll ows:
Transcript: Tr. ; Claimant's Exhibits: CX- ; and
Enmpl oyer/ Carrier Exhibits: EX- ; and Joint Exhibits: JX-
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6. That C ai mant received tenporary total disability benefits
fromJune 2, 1997 t hrough Oct ober 4, 1998 at a conpensation rate of
$373. 66 per week.

7. That Claimant’s average weekly wage at the tinme of injury
was $425.00.°2

8. That nedical benefits for O ai mant have been pai d pursuant
to Section 7 of the Act.

9. That d ai mant reached maxi num nedical inprovenent on
Septenber 21, 1998 for his back injury.

1. 1 SSUES

The unresol ved issues presented by the parties are:

1. Nature and extent of disability.

2. Suitable alternative enpl oynment.

3. Attorney’s fees, interest and penalties.

I11. STATEMENT OF THE CASE

Testinoni al Evi dence
Cl ai mant

Claimant, who was born in Oange, Texas and is currently
di vorced, testified he has full custody of his 13% year old son
(Tr. 17). After graduating from high school, { aimnt served in
the Navy and received welding training through the steel workers’
training school. (Tr. 16). H's welding certificate is, however,
not current. I d. Cl aimant received an “other than honorabl e”
di scharge from the Navy due to a felony arson charge in 1981 to
which he pled guilty. (Tr. 16-17). Since his discharge, C ai mant
has perfornmed shipfitting, sandbl asting, painting and wel di ng wor k.
(Tr. 20). He testified that due to his current back condition, he
does not feel that he can return to his fornmer enploynent as a
sandbl aster, painter or welder. (Tr. 21).

2 On Decenber 2, 1999, both parties subnmitted a
suppl emental stipulation relating to C aimnt’s average weekly
wage at the tinme of injury, which was marked and received into
evi dence by the undersigned as JX-2.
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Prior to the April 14, 1997 accident, C ai mant had sustai ned
m nor injuries, such as a hernia and nuscle strains, fromwhich he
fully recovered. (Tr. 22). He testified these conditions were not
affecting hi mor causing pain as of April 14, 1997. Additionally,
these prior conditions do not bother himtoday. (Tr. 23).

At the tinme of his injury, Caimnt was enpl oyed as a wel der
earni ng $11.50 per hour. (Tr. 23-24). He was classified as a
first-class welder, which required himto work on top of, inside
and under barges, in ballast tanks and perform overhead and
hori zontal welding. (Tr. 24). daimnt stated that he worked at
Enmpl oyer’ s facility about ni ne hours per day on week days and ei ght
hours per day on Saturday, averagi ng about 52 or 53 hours per week,
with 12 or 13 hours consisting of overtine. |[d.

On April 14, 1997, daimant was welding on a scaffold while
wor ki ng aboard a barge. (Tr. 25). He explained that in his
preparation, he pulled sone welding lead up to the barge with a
cabl e, which was approxi mately 100-150 feet [ ong, one-half inch in
di aneter and wei ghed nore than 125 pounds. (Tr. 26). Cl ai mant
testified that the cable began to fall off the side of the barge
and he grabbed it. He clained the weight of the cable “jerked” his
back. 1d. daimant did not imediately notice the injury, but
began experiencing a burning sensation in his left hip when he
pi cked up his ten-pound tool bucket. 1d. At first, he thought he
merely pulled a nuscle so he continued to work for about one or two
hours. (Tr. 27). Fol |l owi ng conpletion of the job that day, he
reported to his supervisor, Jerry Slone, that he “m ght have pull ed
a muscle in [his] |ower back.” (Tr. 27-28). d ainmnt was directed
by M. Slone to report to the safety man, “R chard,” who also
t hought C ai mant had pulled a nmuscle. (Tr. 28). Richard applied
sone anal gesic cream gave Caimant sonme Mtrin and told himto
“take it easy [and] go back to work.” Thereafter, d ai mant
continued to work until approximately 2:30 p.m However, |ater
that sanme day, Caimant told his foreman, Billy Landry, he was
going to stop working that day due to the pain. |d.

Claimant testified that while at home, his condition did not
inmprove. (Tr. 29). Although the accident occurred on a Monday
nmorning, Caimant did not seek nedical treatnment until Friday
nmorning. 1d. On Tuesday, Caimant reported to work but quit at
11:30 a.m; on Wdnesday, Caimant did not work at all; on
Thursday, he returned to a full work day because he needed the
noney. (Tr. 29-30). He reported again to the safety man on
Friday, at which tinme, he was referred to Enpl oyer’ s physici an, Dr.
Howard Wllians. (Tr. 30-31).

Claimant drove hinself to Oange, Texas for his initial
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appointment with Dr. WIllians, who ordered x-rays and perforned a
physi cal exam nation. (Tr. 31). daimnt was told he had pulled
sone back nuscles and was subsequently placed on |ight duty. His
light duty tasks, to which no one was normal |y assigned, included
sweeping and rolling up air hoses. 1d. He returned approximtely
one week later to Dr. WIllianms, who instructed the safety man that
Claimant could weld in a horizontal position while sitting, but
could not engage in any reaching, clinbing, tw sting or bending.
(Tr. 32). At that tinme, he was placed for work in the tool room
Claimant was aware of no welding positions which fit within the
restrictions placed on himby Dr. Wllianms. (Tr. 32-33). d ai mant
further testified that Dr. WIlians had prescribed sonme nuscle
rel axers, which he used at work, and ointnent, which he used at
home, for his back pain. (Tr. 33).

When he returned to work as a tool room pusher, d ainmant
performed “a little bit of everything” except for lifting heavy
rods. |d. He worked as a tool pusher for approximtely four to
si x weeks. (Tr. 34). Claimant testified that he continued to
treat wth Dr. WIllians, but did not receive any ot her nedi cati ons,
physi cal therapy or any other type of nedical treatnent. I d.
Because he did not feel |like his condition was inproving, C ainmant
sought treatnent from another physician, Dr. Beaudry. 1d.

Claimant first saw Dr. Beaudry on June 2, 1997, which was the
| ast day C aimant worked for Enployer. At that time, Dr. Beaudry
gave C aimant a cortisone shot, a back brace, pain pills and nuscle
relaxers. (Tr. 35). Additionally, daimnt was restricted from
work at this tine. Dr. Beaudry al so schedul ed physical therapy
sessi ons. I d. During the course of his treatnent with Dr.
Beaudry, C ai mant underwent an MRl and recei ved two epi dural shots.
Claimant currently wears his back brace whenever his back bothers
him or he has to drive long distances. [d. He stated that Dr.
Beaudry told himthe MR indicated a herniated disc. (Tr. 36).
Cl aimant continued wth physical therapy from June 1997 through
Septenber 1997. [d. In Cctober, Cainmnt entered and conpleted a
wor k- har deni ng program but conplalned of pain the | ast few days of
t he program (Tr. 36-37). Thereafter, Caimnt underwent a CT
scan, of which he did not know the results. (Tr. 37).

At the tinme of the hearing, Caimant continued to treat with
Dr. Beaudry, who recomended he return for treatnent approxi mately
every three nonths. (Tr. 38). Dr. Beaudry told Cainmnt to not

engage in activities which hurt or bothered him [d. In January
1998, C ai mant asked Dr. Beaudry to release himto return to ful
duty work wth Enployer. (Tr. 39). Claimant returned to

Enpl oyer’s facility and was directed to Dr. WIllians for a physi cal
exam nation and drug screening. |d. daimant was not informed of
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the results of the examor drug test. (Tr. 40). After a few days
passed, Cl ai mant spoke with a woman, Pearl, at Enployer’'s facility,
who i nformed hi mthat Enployer had not determ ned whet her he woul d
be re-hired. Claimant was instructed to wait at hone until
Enpl oyer called him 1d. At the tinme of the hearing, C aimant had
not yet heard back fromEnpl oyer regarding his request to returnto
wor k. 1d.

Claimant testified he tries to abide by Dr. Beaudry’s
restrictions with regard to his daily activities. (Tr. 41). He

expl ai ned that he takes care of many househol d chores, |ike cooking
and washi ng dishes. H's son assists himw th vacuum ng, sweepi ng,
cutting grass and carrying groceries. |d. Cdaimant is unable to

play football or engage in other simlar recreational activities
with his son due to aggravation of his back pain. (Tr. 42).

Additionally, Caimant testified that he experi ences constant
pain in his | ower back, as well as |eg weakness. (Tr. 43). To
alleviate the pain, Caimant uses a heating pad, takes hot showers
and pain relievers and nuscl e rel axers every day. (Tr. 43-44). He
stated that he did not have any problenms with his | ower back prior
to April 1997. [Id. Cdaimant testified that due to his condition,
he can lift a maxi num of 20-25 pounds. (Tr. 45). Mbreover, the
condition has caused him to suffer stress, limted his driving
ability and affected his gait. 1d. Cl aimnt avoids bendi ng and
clinbing since his injury. (Tr. 46). He notices weakness in his
legs if he stands for periods of tinme |onger than 15-20 m nutes.
(Tr. 47).

Furthernore, he claimed he attenpted to find a job by appl ying
for positions identified by M. Nancy Favoloro, Enployer’s
vocational rehabilitation counselor. 1d. His job search included
applying for positions at the foll ow ng places: Kinsel Auto Mall in
Septenber 1998; Patriot Security; Delta Security; Harnon Chevrol et
in January 1999; Di anond Shanrock Gas Station in January 1999; Car
Care Auto Parts in February 1999; H -Lo Auto Parts in February
1999; Auto Zone in April 1999; A-1 Transport; G| beaux’s Tow ng;
and Triangle Chevrolet. (Tr. 47-50). dainmant testified that he
was never called for an interviewnor hired by any of the potenti al
enpl oyers. 1d.

Claimant testified that he also applied with the Texas
Wor kf orce Commi ssion in early 1999, but to date, has not received
an offer from any enployer through the Comm ssion. (Tr. 50-51).
He clainmed that he recently checked for job availability at
Reliable Ceaners and Triangle Chevrolet and submtted an
enpl oynment application to Conn’s Appliances. (Tr. 51). d ainmnt
testified he has not received calls back from these potential
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enployers. 1d. He stated that the only job | eads he received were
for construction welding positions. (Tr. 52). daimant received
a postcard fromBrown & Root which had a wel di ng position avail abl e
in Septenber 1999. 1d. daimnt averred that he cannot return to
work as a wel der due to his physical condition. 1d. He explained
that he did not apply for any positions in Lake Charles, which is
approximately 50 mles fromhis hone. (Tr. 52-53). He testified
that his current conpensation rate is $472.48 per week. (Tr. 53).
In addition to a felony arson conviction, Caimnt has been
convi cted of one felony DW and two or three additional m sdenmeanor
DWs. Id.

On cross-exam nation, Claimant testified that as a shipfitter
for Enployer, his duties included replacing rusted netal and steel
on barges. (Tr. 55). Additionally, he perfornmed welding for
Enmpl oyer. 1d. He re-affirned that he earned $11.50 per hour after
he began working for Enployer on the night shift, but that his
wages were reduced by 50 cents when he started working the day
shift. (Tr. 56). Wiile working in the tool room his duties
i ncl uded di spensing tools and ot her equipnment and repair work on
wel di ng machines. (Tr. 57-58). He testified that he alternated
sitting, standing and wal king while in the tool room (Tr. 58).
Oiginally, daimnt wrked simlar hours to those he worked prior
tothe injury, but after a coupl e weeks, Enployer reduced himto 40
hours per week. (Tr. 58-59).

Cl ai mant chose Dr. Beaudry as his treating physician and has
been satisfied with the nedical treatnment rendered. (Tr. 60). He
clains that he is honest with Dr. Beaudry and takes all nedication
whi ch has been prescribed to him [d. Additionally, he continues
to wear the back brace issued to himby Dr. Beaudry. 1d. d aimant
agreed with Dr. Beaudry that he could perform light duty work.
(Tr. 61).

Cl ai mant di scovered through a newspaper advertisenent that
Har mon Chevrolet was hiring. 1d. He clained that he applied for
a delivery driver position in person, but was infornmed Harnon was
not hiring for that position. I d. Cl ai mant | earned about the
D anond Shanrock gas station position by asking in person whether
any positions were available, to which he was told “no.” (Tr. 62).
Cl ai mant asked in person for job availability of delivery driver
positions at Car Care, but was told that they only needed counter

salesnmen. 1d. At H -Lo Auto Parts and Auto Zone, C ai mant again
asked in person about job availability, but was told there were no
openings. 1d. daimant called G| beaux’s Tow ng, A-1 Transport

and Reliable Ceaners to inquire about job availability, but was
told there were no delivery driver positions available. (Tr. 63).
He al so called Triangle Chevrolet, but was inforned there were no
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openi ngs. (Tr. 64). The week prior to the hearing, d ainmant
applied at Conn’s Appliances. (Tr. 65).

In 1998, C aimant received job lists fromMs. Favoloro. (Tr.
66). He testified that he did not apply for the Sears j ob because
Dr. Beaudry said it was inappropriate. 1 d. Cl ai mant never
contacted Sears to inquire about the physical duties required and
did not knowif Dr. Beaudry did so. 1d. He did not apply for the
Centennial Wreless and Crcuit Gty positions because he had not
been to Beaunont, which is where the positions are |ocated. (Tr.
66-67). Caimant testified he has not received any job |istings
fromM. WIIliamKranberg, Cainmant’s vocational expert. (Tr. 68).

On redirect examnation, Claimant testified that had he not
been injured, he would have continued to work as a welder for

Enpl oyer. [1d. He explained that while working in the tool room
he did not have to lift the 50 pound bundl es of welding rods, as
heavy lifting was perfornmed by other enployees. (Tr. 69).

Claimant testified that he does not know if he can performlight
duty work, but is “willing to try.” (Tr. 70). He stated that he
sonetinmes needs to | ay down due to his back pain, but does not know
of a job position where an enpl oyee can |ay down during the day.
(Tr. 71). Finally, Caimant testified he has never held any type
of sal es position, autonobile service advisor position or security
guard position. |d.

Medi cal Evi dence
Howard C. WIlliams, M D.
18, 1997 with

ans di agnosed a
d. He released

Claimant presented to Dr. WIllians on Apri

conplaints of back pain. (EX-7, p. 1). Dr. WIIi
| umbar nuscle strain and prescribed nedication. |
Claimant to light duty work at that tine. |d.

Claimant returned on April 25, 1997, at which tinme, Dr.
Wl lians noted slight inprovenent in his condition. [d. He issued
another light duty release to O aimant. Dr. WIIlianms exam ned
Claimant every week in My 1997 and noted his condition was
i nprovi ng. Claimant did not seek further nmedical treatnent from
Dr. Wllians after May 23, 1997. [1d. Dr. WIlianms did not assign
an inpairment rating to aimant. 1d.

Carl Beaudry, MD.
Dr. Beaudry, who is board-certified in orthopaedic surgery,

was deposed by the parties on August 12, 1999 in Port Arthur,
Texas. (CX-3). Dr. Beaudry first exam ned Cl aimant on June 2,
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1997, at which tinme, he presented with |ower back pain and
radiating pain in his left leg, which Caimant attributed to
pulling on a welding cable. (CX-3, p. 7). daimant described the
nmedi cal treatnment he had received up to that time for this injury.
I d. Upon physical exam nation, Dr. Beaudry initially diagnosed
Claimant with an acute |unbosacral sprain. (CX-3, p. 9). He
testified that Caimant’s injury was consistent with the history
provided to him 1d. Dr. Beaudry subsequently recommended an MR
be perfornmed on June 10, 1997, which revealed a small central disc
herni ati on and slight dessication at the L5-S1 level. (CX-3, pp.
9-10; CX-4, p. 38). Dr. Beaudry reconmended conservative
treatnment, prescribed analgesic, anti-inflamatory and anti-
spasnodi ¢ nedi cati on and gave Cl ai mant a back brace and an epi dur al
injection. (CX-3, p. 10). He further opined that after C ai mant
was injured on April 14, 1997, he “could not have carried out his
regul ar duties as a welder.” (CX-3, p. 11).

Claimant returned for treatment on June 16, 1997, at which
time, Dr. Beaudry recomended conti nued conservative treatnment and
gave C ai mant an epi dural bl ock, which hel ped to di m nish his pain.
(CX-3, p. 12). When Cdaimant returned on July 3, 1997, he reported
that al though he was | ess synptomatic than he was at the tine of
the original injury, his condition had not inproved nmuch since the
epi dur al . (CX-3, pp. 12-13). Claimant continued to receive
epidural injections over a period of six weeks, but because his
condition did not inprove, Dr. Beaudry recommended a CT scan of the
| unbosacral spine. (CX-3, p. 13).

Claimant continued to treat with Dr. Beaudry through 1997.
Additionally, he continued the physical therapy program As of
Cct ober 14, 1997, Dr. Beaudry noted C ai mant renmained tenporarily
and totally di sabl ed and opi ned he could not return to his regul ar
duties as a welder. (CX-4, p. 30).

On Decenber 1, 1997, Dr. Beaudry noted sone inprovenent in
Claimant’s condition. (EX-1, p. 11). He further noted C ai mant
had not yet reached maxi mum nedical inprovenent, but rather,
remai ned tenporarily and totally disabled. 1d. Wth respect to a
[ight duty program Dr. Beaudry stated he “would have to review
various job descriptions avail able before making any decision.”
| d.

Claimant returned for treatnent on January 6, 1998, at which
time Dr. Beaudry released himto return to his regular welding
duties effective January 12, 1998, despite his continued synptons.
(CX-4, p. 25; CX-3, p. 18). Dr. Beaudry re-evaluated C ai mant on
April 14, 1998, at which tinme C ai mant advi sed hi mthat he had not
yet returned to work due to continuing pain. Dr. Beaudry stated
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Claimant’s status remai ned tenporarily and totally disabled. (CX-
4, p. 24).

Dr. Beaudry noted no significant changes in Claimnt’s
condition on the foll om ng occasions: My 12, 1998; June 23, 1998;
July 20, 1998; and August 4, 1998. (CX-4, pp. 14-23). On August
4, 1998, Dr. Beaudry recommended C aimant undergo a functional
capacity evaluation.® (CX-4, p. 14). At this time, d aimnt
remai ned tenporarily and totally disabled. 1d.

Cl ai mant was seen again on Septenber 9, 1998, at which tine
Dr. Beaudry reviewed several job descriptions and approved the
followng positions as suitable for Cainmant: central station
monitor; security guard; service advisor; and weigh station
monitor. (CX-4, p. 11). He opined the retail sales position was
I nappropri ate. (CX-3, pp. 23-24). He explained that Dr. Haig
approved the sane positions he approved as suitable for C aimant.
Id. Dr. Beaudry’s approval was based upon Cainmant’s neuro-
orthopaedic condition rather than his intellectual capacity or
aptitude. (CX-3, p. 25). Dr. Beaudry testified that he agreed
with Dr. Haig' s assessnent concluding Cainmnt reached maximm
medi cal inprovenent on Septenber 21, 1998 and had a 9% whol e body
i npai rent rating. (CX-4, p. 11). No significant changes were
noted on Decenber 10, 1998, March 16, 1999 and June 18, 1999. (CX-
4, pp. 1-3). Through Caimant’s June 18, 1999 visit, his condition
remai ned substantially unchanged, despite conservative treatnent
and a work hardening programin which he was involved. (CX-3, pp.
16-17).

In August 1999, an EMG was perforned, which revealed a
negati ve neurol ogi cal eval uation. Cl ai mant continued to report
chronic | ower back pain. (CX-3, p. 14). At that tine, d aimnt
was continued on nedication and physi ot herapy. 1d. Dr. Beaudry
agreed with the opinion of Dr. Sacks, a physiatrist who perforned
the EMG and noted that Caimant’s injury “likely |nduced a m nor
disc injury but wth significant nyofascial strain. I d.
Currently, O ainmant conpl ains of chronic | ower back pain radiating
into his left leg and occasionally into his right |eg, depending
upon the activities in which he engages. (CX-3, p. 17). Dr.

3 The functional capacity eval uation was conducted by
Gaendol yn Ano, a physical therapist, who noted C aimant did not
exert hinself to maxi num capability. The therapist further noted
that in order to determ ne and nmake a valid return-to-work
statenent, O aimant nmust be willing to performto his maxi num
capabilities. (CX-4, p. 10). Finally, she recommended d ai mant
attend a pain clinic programto establish an effective coping
mechani sm |d.
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Beaudry agreed with Dr. Haig, who evaluated Cl ai mant on February
26, 1998, that C ainmant would not be able to lift over 25 pounds.
(CX-3, pp. 20-21).

In his April 17, 1998 report, Dr. Beaudry opined Caimant’s
condition was permanent and would require continuing medical
treatment, including therapy and future epidural blocks. (CX-3,
pp. 21-22). He testified O aimant has been very conpliant with his
recommendati ons and nedical treatnment. (CX-3, p. 26). Wil e the
functional capacity evaluator noted Caimant was “self-limting,”
Dr. Beaudry explained that this observation was appropriate as
Cl ai mant had exacerbated his pain while in the work hardening and
physi cal therapy programs. (CX-3, p. 27). Caimant is currently
taking Vicodin and Skel axin and there has been no indication that
Claimant is abusing such nedication. (CX-3, p. 28). Due to the
medi cation C aimant is taking, Dr. Beaudry advi sed himto not drive
or handl e heavy equipnent, particularly where it mght pose a

threat of harmto Caimant or others. |d. Dr. Beaudry further
di scour aged t aki ng such nedi cati on even while working a |ight duty
] ob because “it could lead to mstakes.” (CX-3, p. 29).

Dr. Beaudry testified that no physician has opined C ai mant
requires surgical intervention for his condition. Id. Si nce
Cl ai mant continued to experience pain as of June 18, 1999, Dr.
Beaudry recommended a repeat MRl to determ ne the progression of
the herniated disc. (CX-3, p. 30; CX-4, p. 1). He further opined
that Caimant is capable of light duty work and placed the
following restrictions: lifting limts of 20 pounds infrequently
and 10 pounds frequently and al ternate standi ng and wal ki ng for six
hours of an eight hour day and sitting for two hours. (CX-3, pp.
30-31). Dr. Beaudry discouraged Cl aimant fromrepetitive bendi ng.
(CX-3, p. 32).

On cross-examnation, Dr. Beaudry opined that d aimant
suffered no residual neurol ogical or gross notor deficits. (CX-3,
pp. 33-34). He further explained that the herniated disc was not
causing enough pressure on Claimnt’s nerves to result in
neur ol ogi cal deficit. (CX-3, p. 34). He also opined that
Claimant’ s | evel of nyofascial strain was “severe Gade 2.” (CX-3,
p. 35). Dr. Beaudry does not believe O aimant has recovered from
the strain and classified it as a “chronic sprain...with |ong-
standi ng potential for synptonms of pain and instability.” |d.

Dr. Beaudry stated that, except for a repeat MR, no further
di agnostic tests or physical therapy have been recommended for or
performed on Claimant. (CX-3, p. 37). He testified that when he
released Claimant to return to work in January 1998, he believed
Claimant could performlight duty at that time. |d.
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Wth respect to Dr. Ford s findings that Cl aimant could not
return to his regular duties, Dr. Beaudry agreed. (CX-3, p. 38).
However, he disagreed with Dr. Ford's opinion that C aimant could
returnto his fornmer enpl oynent foll ow ng a work hardeni ng program
| d.

Dr. Beaudry was presented with an additional |abor market
survey whi ch was perforned by Ms. Favoloro in August 1999. (CX-3,
p. 44). After reviewing it, he determ ned that the neter reader
position was i nappropriate due to the physical requirenments. (CX-
3, p. 46). He opined that the sales associate job would be
appropriate if the physical duties were strictly followed. (CX-3,
p. 48). Wth respect to the retail sales, sales/custonmer service
and production worker positions, Dr. Beaudry stated that these
woul d not be appropriate if Claimnt was required to |ift 20 pounds
or nore repetitively. (CX-3, p. 49). However, if the lifting
restrictions fall within Caimant’s capabilities and are strictly

met, those positions would be appropriate. Id. Finally, Dr.
Beaudry opi ned daimant can return to work in an environnment where
he will not risk re-injury to his back. |d.

On re-cross exam nation, Dr. Beaudry opined Caimant shoul d
seek part-tinme enploynent initially “to see how things work out.”

(CX-3, p. 50). He also stated that Caimant will “undoubtedly”
have periods in the future where his condition will cause himto be
tenporarily and totally disabled fromany occupation. 1d.

Steven M Sacks, M D.

Dr. Sacks, a physical nedicine and rehabilitation physician,
exam ned d ai mant on October 2, 1997. (EX-4). The record does not

establish at whose request Caimant saw Dr. Sacks. Upon
exam nation, Dr. Sacks opined Caimnt sustained a mnor disc
infjury wth significant nyofascial strain. (EX-4, p. 4).
Additionally, he noted that a |iganmentous strain was possible, as
was a lower or md-lunbar |evel strain. I d. At that time, he
recommended an EMc to confirm “any | evel of peripheral or central
injury” which would be inducing Caimant’s chronic synptonms. |d.

The EMG studies resulted normally. (EX-4, pp. 5-7).
Thomas B. Ford, M D.

Dr. Ford, a board-certified orthopaedi c surgeon, perforned an
exam nation at the behest of Enployer/Carrier upon C ainmant on
Decenber 22, 1997. (EX-3). At that tine, dainmant conpl ai ned of
general back soreness. (EX-3, p. 2). Upon physical exam nation,
Dr. Ford diagnosed a |unbar strain. (EX-3, p. 3). He did not find
any evidence of nerve root inpingenent or disc herniation. 1d.



13-

Dr. Ford reconmmended Cl ai mant be pl aced on a work hardeni ng program
for four to six weeks and thereafter “should be able to return to
his pre-injury activity level.” |d.

Martin R Haig, MD.

Dr. Haig, a board-certified orthopaedic surgeon, first
exam ned C ai mant on February 25, 1998, based on the referral by
Dr. Beaudry. (EX-2, p. 4). After physical examnation, Dr. Haig
opined that Cdaimant cannot |ift nore than 25 pounds and
recomended re-training in another occupation. I d. He not ed,
however, that C aimant was not totally di sabl ed and was capabl e of
[ight duty. 1d.

Claimant returned to Dr. Haig on Septenber 22, 1998, at which
time, he underwent range of notion tests. Dr. Haig assigned a 9%
whol e body inpairnent rating to Caimant. (EX-2, p. 1).

Vocat i onal Evi dence
Nancy Favol oro

Ms. Favoloro, acertifiedvocational rehabilitation counselor,
was hired at the behest of Enployer/Carrier to provide an
enpl oynent assessnent of C ai mant. (Tr. 74). She first nmet
Cl ai mant on June 25, 1998, at which tinme, she gathered background
information, adm nistered tests and prepared an initial report.
Id. M. Favoloro testified that when she interviewed d ai mant, he
did not report that he had a fel ony conviction, but did report that
he received an “ot her than honorable” discharge fromthe mlitary.
(Tr. 75). Additionally, she reviewed the nedical reports of Drs.
Beaudry, Ford, Sacks and Haig, physical therapy reports and the
functional capacity evaluation. 1d. Based upon a review of the
records, Ms. Favol oro opined O aimant can performlight duty work.
| d.

Wth respect to the tests adm nistered, Ms. Favoloro testified
that Claimant scored an 11'" grade equivalency on the reading
conprehension test; a 7'" grade equival ency on the math test; and
bet ween an 11'" and 12'" grade equival ency on the applied problens
test. (Tr. 77). She testified the Departnment of Labor provides
that driving 45 mles to a job is appropriate.* She also testified
that Lake Charles and Beaunont are 36 mles and 23 mles,
respectively, from Orange, Texas. (Tr. 78).

4 1t should be noted Ms. Favol oro provided no support for
this statenent.
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During the first |abor market survey conducted in July and
August 1998, Ms. Favol oro found six positions.

The wei gh station nonitor offered training and was cl assified
as sedentary, with the ability to alternate sitting and standing
during the work day. (EX-8, pp. 8-9). M. Favoloro stated this
position involved conpletion of paperwrk and may involve
infrequently clinmbing five steps “to conplete a neasurenent.” |d.
The wage rate is $1,194.00 per nonth. [|d.

The central station nmonitor with Sonitrol Security Systens

al so provided training and was cl assified as sedentary. (EX-8, p.
9). Duties include answering the phone and conpl eti ng paperworKk.
Id No lifting was required and the position paid m ni nrum wage.
I d

The retail sales position wth Sears provided training and t he
duties involved assisting custoners with nerchandi se sel ection

alternate standing and wal king. 1d. Additionally, M. Favoloro
stated that sales clerks are not required to |lift objects, but if
t hey choose to do so, lifting requirenents do not exceed 20 pounds.

(Tr. 79). Enployees are allowed to sit regularly during schedul ed
breaks (15 m nutes per every four hours worked) and |unch periods
(one hour after working five or nore hours per day). \WAges are
$7.00 to $9.00 per hour. (EX-8, p. 9). M. Favoloro testified no
hi gh school diploma was required and that Cdaimant’s felony
conviction would not affect his ability to obtain the Sears
position. (Tr. 80).

Two security guard positions with Patriot Security and
Anmerican Ctadel Goup were |located but required “soneone with a
clean police record.” Duties involved alternate sitting, standing
and wal king and no heavy lifting was required. (EX-8, p. 9)
Hourly wages are $5. 15 and $6. 25, respectively. |d. She testified
that although these positions were physically appropriate, they
woul d not be suitable for Caimant due to his felony conviction.
(Tr. 86).

Finally, the service advisor position with Kinsel Auto Ml
offered training and paid $2,000 to $3,000 per nonth. 1d. V5.
Favoloro testified that basic math skills are preferred. (Tr.
81). The physical duties involved alternate sitting, standing and
wal king, with no lifting requirenents since the job is essentially
“a paperwork type of position.” 1d. She testified no high school
di ploma was required and that Claimant’s felony conviction would
not affect his ability to obtain the service advisor position. |d.

In response to the undersigned s questioning, M. Favoloro
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testified that she specifically asked t he above potenti al enpl oyers
whet her Claimant’s particular felony conviction would affect his
ability to obtain a job. (Tr. 82). She stated she first |earned
of Claimant’s felony conviction after reading M. Kranberg' s
deposition and report. 1d.

The Cctober 27, 1998 |abor market survey identified the
followng positions: retail sales at Sears; security guard at
Patriot Security; security guard at Delta Security; sales at
Centennial Wreless; sales at Circuit GCty; and sales at Conn’s
Appliances. (EX-8, p. 4). The first three identified positions
i nvol ved the sanme duties as noted herei nabove.

The sales position at Centennial Wreless, which provided
training, involved handling paperwork. Additionally, the lifting
requi renments did not exceed 20 pounds, as the only objects to be
lifted were cell phones, beepers and phone batteries. (Tr. 82-83).
The position paid m nimum hourly wage plus conm ssion. (Tr. 83).
Centennial Wreless informed Ms. Favoloro that Cainmant’s felony
conviction would not affect his enployability. (Tr. 84).

The sales position at Crcuit Cty, which did not require
enpl oyees to lift nmore than 20 pounds, provided training and pays
$7.25 per hour or on the basis of comm ssion, whichever is greater.
Enpl oyees can choose to work four, six or eight hour shifts between
10:00 a.m and 9:00 p.m I d. Ms. Favol oro inquired whether
Claimant’s conviction wuld affect his ability to obtain this
position and was inforned it would not affect him (EX-8, p. 2;
Tr. 85).

Ms. Favoloro also identified an appliance sales position at
Conn’s Appliances, which also provided training. 1d. Physi cal
requi renents involved alternate sitting, standing and wal ki ng and
no lifting above 20 pounds. 1d. The nonthly wage earning ability
was estimated at $1,750.00 plus comi ssion. (Tr. 86). Ms.
Favol oro asked Conn’s if the conviction would affect Caimant’s
ability to obtain the sal es position and was i nfornmed that it would
not affect him |[|d.

I n August 1999, Ms. Favoloro identified additional positions.
She found a neter reader position with PPM which invol ved wal ki ng
fromhouse to house reading neters for electricity usage and usi ng
a 10- pound handhel d conputer. (Tr. 89). The physical requirenments
i ncl uded wal ki ng and occasi onal bendi ng. Wages are $7. 00 per hour
during training; $9.00 per hour for the first three nonths of
employment; and $10.00 per hour thereafter. (Tr. 90).
Addi tionally, a high school diploma or GED is required. (EX-8, p.
1).
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The sal es position at Sears and sales position at Crcuit Cty
were re-included in the August 4, 1999 | abor mar ket survey based on
their availability. (EX-8, p. 2). Two additional positions were
| ocated: a door sales position and a |lab technician. Id. The
door-to-door sales positionwth K B. Bl ake Inports was cl assified
as sedentary and paid $300-$400 per week. (EX-8, p. 2). The
physi cal requirenents included alternate sitting, standi ng and
wal ki ng, the ability to get in and out of a car and the maximm
lifting requirement was 20 pounds. 1d. No experience is necessary
and job training is provided. (EX-8, p. 2).

The | ab technician position at Hel ena Laboratories paid $6. 65
per hour and provided training. (EX-8, p. 2; Tr. 90). Lifting
requi renents did not exceed 20 pounds and Ms. Favol oro classified
this position as sedentary. 1d. A high school degree is required.
(EX-8, p. 2). Wth respect to the door salesperson and |ab
techni cian positions, M. Favoloro asked the potential enployers
whet her Cl ai mant’ s fel ony conviction would affect his enployability
and was informed that it would not affect him (Tr. 91).

On cross-exam nation, Ms. Favoloro testified that she usually
provi des identified enploynent opportunities to a claimant about
two weeks after she has initiated her search. (Tr. 93). She
stated that while she conpiled a list of potential enployers and
mai |l ed the results of her search to Enpl oyer/Carrier on August 17,
1998, she sent the job opportunities to Caimant on August 21,
1998. (Tr. 94). Additionally, Ms. Favoloro stated that on two
occasions prior to the August 4, 1999 |abor market survey, she
called the potential enployers and was infornmed C ai mant had not
applied for any of the jobs identified. Id. M. Favoloro opined
Cl ai mant was not interested in her services. (Tr. 95).

When Ms. Favoloro initially nmet wwth C aimant, she attenpted
to obtain all relevant and inportant information in order to
provi de an enpl oyability assessnent. (Tr. 97). She expl ai ned t hat
she uses a formto obtain all information and that one of the
guestions on the forminquires about crimnal history. (Tr. 98).
She further explained that Claimant’s formis blank in the crim nal
hi story section “which generally neans [claimnts] indicated they
didn’t have any convictions.” |d. M. Favol oro has no i ndependent
recollection that Cainmant actually stated that he had no cri m nal
convi cti ons. I d. She testified that she discussed Claimant’s
mlitary discharge with him but “didn’t think to ask him was that
a felony?” |d. She acknow edged that C aimant’s di scharge status
m ght affect his enployability and pronpt potential enployers to
inquire about it. (Tr. 99). Ms. Favoloro has never seen
Claimant’s answers to interrogatories, in which his conviction is
specifically identified. (Tr. 100). She explained that she
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normal Iy does not rely on Enployer’s information and exhibits, but
rather, relies on the interview of the injured worker and nedi cal
evidence in order to form her assessnent. 1d.

Ms. Favol oro opined Caimnt could not return to his forner
job as a welder. (Tr. 101). She opined that a claimant’s | abor
market, in terns of travel distance which may be required, does not
change between m ni mum wage workers and enpl oyees earni ng $60, 000
per year. (Tr. 104).

Wth respect to the August 1998 |abor market survey, M.
Favoloro testified that one of her enployees, Kerry WItz,
contacted the potential enployers between July 17 and July 20,
1998. (Tr. 105-106). She stated that Ms. WItz checked back with
t hose potential enployers on Septenber 3, 1998, but was inforned
Cl ai mant had not applied for any of the positions. (Tr. 106). M.
Favoloro elimnated the central station nonitor position based on
Claimant’s felony conviction. |d. Additionally, she did not think
Cl ai mant had any sal es experience. (Tr. 107). She was aware that
Dr. Beaudry did not think the Sears position was appropriate

because he was m sinfornmed about the lifting requirenents. |d.
She was not aware that the Kinsel Auto Mill service advisor
position required typing skills of 30 words per mnute. 1d. She

al so stated that Conn’s would consider himfor the sales position
despite his felony conviction. (Tr. 108).

Wth respect to the October 27, 1998 | abor market survey, Ms.
Favoloro testified that the Centennial Wreless position would
prefer sales experience, but would neverthel ess provide training
for an enpl oyee with no sal es experience. (Tr. 109-110). She was
aware that Crcuit City perforned background checks on al
potential enployees. She also stated that in addition to four, six
and eight hour shifts, the Grcuit Cty position has ten-hour
shifts avail able but that “very few people work them” |d.

Ms. Favoloro admtted that the August 4, 1999 |abor market
survey does not specify the names of potential enployers. (Tr.
111). She testified that she asked PPM whet her C ai mant woul d be
considered for the neter reader position despite his felony
conviction and was infornmed that C ainmant would be considered.
(Tr. 112). She further testified the position at Hel ena Labs was
consi dered sedentary and t hat when that enpl oyer was called in July
1999, Ms. Favoloro was told they were accepting applications and
expecting to hire. (Tr. 114). She was not aware that Hel ena Labs
had not hired enployees since My 1999, when a strike was
conpleted. 1d. She re-affirnmed that C ai mant woul d be consi dered
for enploynent with Hel ena Labs despite his crimnal conviction.
Id. Finally, she testified that she relied on her enployee, M.
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WIltz, to provide accurate information about the potential jobs in
order to performthe | abor market survey. (Tr. 115).

On re-direct exam nation, Ms. Favoloro testified Ms. Wltz is
licensed as a rehabilitation counsel or under supervision. (Tr.
115). Ms. Favoloro had no reason to believe the information
provided to her by Ms. WIltz was inaccurate. (Tr. 116).

WIlliamJ. Kranberg

M. Kranberg, a licensed professional counselor and certified
rehabilitation counselor, was retained by Caimant to perform a
vocational assessnment of C aimant and rebut Ms. Favoloro’s | abor
mar ket survey “in an effort to render opinions regarding Caimant’s
enployability.” (Tr. 120-121). He testified that he interviewed
Claimant, took his history, reviewed nedical records, perforned

vocational tests and nade enpl oyer contacts. (Tr. 121). Based
upon the foregoing, M. Kranberg opined Claimant is not able to
return to his fornmer enploynent as a wel der. I d. He further

opined that the job positions identified by M. Favoloro are
“[in]consistent wth the facts of this case...[and] are
i nappropriate.” (Tr. 122). M. Kranberg believed the jobs
identified were inappropriate primarily because of Caimant’s
crimnal history. Id.

Upon review of M. Favoloro’s August 17, 1998 |abor market
survey, M. Kranberg stated that weigh station nonitor and central
station nonitor were withdrawn by Ms. Favoloro due to Claimnt’s
crimnal conviction. 1d. Wth respect to the sales position at
Sears, M. Kranberg testified the lifting requirenents exceed
Claimant’s capabilities, as he was inforned the position required
l[ifting up to 50 pounds. (Tr. 123). He stated the security guard
positions were also withdrawn from consideration by M. Favoloro
due to Caimant’s crim nal background. 1d.

M. Kranberg concl uded the service advi sor position at Kinsel
Auto Mall was inappropriate because the standing and wal king
requi renents exceeded the restriction placed on O aimant by Dr.
Beaudry that he could not stand nore than six hours in an eight-
hour work day. (Tr. 124). Additionally, he opined that Caimant’s
| ack of sal es experience would nmake this position inappropriate.
| d.

M. Kranberg also reviewed the COctober 27, 1998 survey. He
found the Sears position inappropriate for the sanme reasons as
stated above, i.e., excessive lifting requirenents. (Tr. 126). He
al so concluded the sales position at Centennial Wreless was
i nappropri ate because C ai mant has no sal es experience. (Tr. 127).
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M . Kranberg opi ned that C ai mant possesses no transferable skills
what soever in the area of sales. (Tr. 128). Li kew se, M.
Kranmberg testified the positions at Crcuit Gty and Conn's
Appl i ances are inappropriate because Cdainmant has no sales
experience, may not pass the background check and may be required
to wal k and stand nore hours than his physical restrictions all ow
(Tr. 129-130).

M. Kranberg also reviewed the August 4, 1999 |abor market
survey and concluded the neter reader position was inappropriate
because t he wal ki ng requi renents nay exceed Cl ainant’ s capabilities
and he may not pass the background check, particularly with his
driving history. (Tr. 132). The Grcuit Gty and Sears positions
are inappropriate for the sanme reasons as explicated herei nabove.

(Tr. 133). M. Kranberg believed the position at K B. Bl ake
| mports was i nappropriate due to “the tenuous pay,” “the anmount of
wal ki ng that woul d be involved,” and “the ability to deal with the
public.” (Tr. 134). Furthernore, he opined the lab technician

position at Hel ena Labs was i nappropriate because C ai mant woul d
not pass a driver’s license check and the duties exceeded his
physi cal capabilities. (Tr. 135). He opined Caimnt has no
transferable skills wth respect to the positions identifiedinthe
August 4, 1999 survey. |d.

On cross-exam nation, M. Kranberg admtted that he found no
suitable jobs for Caimant. (Tr. 137). Wth respect to the Sears
and Circuit Gty positions, for which potential enployees undergo
a pre-enploynent test (PSE), M. Kranberg was not famliar with the
content of the test. He stated that although C ai mant nmay pass the
PSE, it would be “an additional hurdle.” (Tr. 139-140). He asked
Sears and Circuit City whether they performbackground checks, but
did not specifically ask about Claimant’s felony history and how
that m ght affect his enployability with these conpanies. |d.

M. Kranberg admtted that he did not learn the specific
nunber of hours each day that Caimant would be standing and
wal ki ng while at Kinsel Auto Mall. 1d. He also admtted that he
did not ask the potential enployers whether individuals can work
| ess than the hours per week required at Conn’s and Circuit Cty.
(Tr. 143). M. Kranberg al so did not ask whether the neter reader
position has shifts available that are | ess than eight hours per
day. (Tr. 144). Wth respect to the neter reader position, M.
Kramberg did not ask whether Caimant’s DW convictions would
preclude C aimant frombeing hired. (Tr. 145-146). Additionally,
he admtted that out of every potential enployer he contacted,
except for the security guard positions, he did not ask whether
t hose enployers would be willing to consider hiring an enpl oyee
with Caimant’s crimnal background. (Tr. 146).
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M. Kranberg opined that the record does not provide any
evidence of Caimant’s wage earning capacity. (Tr. 147). He
further opined at the tine of the hearing that C aimant was not
enpl oyabl e. (Tr. 148). Finally, he admtted that he had not
performed any independent research to determne if any other
suitable alternative jobs existed. (Tr. 149)

The Contentions of the Parties

Cl ai mant argues that he was tenporarily and totally disabl ed
from June 2, 1997° to Septenmber 21, 1998 and permanently and
totally disabled from Septenber 22, 1998 through present, based
upon Clainmant’s average weekly wage of $425.00. It is further
contended that Enployer/Carrier failed to establish suitable
alternative enploynent and that Claimant’s prior crimnal record
precludes him from obtaining any alternate enploynent. Finally,
Claimant alternately avers that if Enployer/Carrier is found to
have established suitable alternative enploynent, he has exerted
reasonabl e diligence in seeking enploynent, but has neverthel ess
been unsuccessful and is therefore entitled to permanent total
disability conpensation benefits.

Empl oyer/ Carrier, on the other hand, contend that suitable
alternative enpl oynent was established. Furthernore, it is argued
that Caimant’s prior crimnal record does not prohibit himfrom
obtaining enploynent and thus entitles him to only permnent
parti al di sability conpensati on benefits. Finally,
Enpl oyer/ Carrier nmaintain Cainmant has not been diligent or
reasonable in his attenpts to return to work and t herefore d ai nant
i s precluded frompermanent total disability conpensation benefits.

V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Moris v. Eikel, 346 U. S. 328,
333 (1953); J. V. Vozzolo, Inc. v. Britton, 377 F. 2d 144 (D.C
Cr. 1967). However, the United States Suprene Court has
determ ned that the "true-doubt” rul e, which resol ves factual doubt
in favor of the Caimnt when the evidence is evenly bal anced
vi ol ates Section 7(c) of the Adm nistrative Procedure Act, 5 U S. C
Section 556(d), which specifies that the proponent of a rule or
position has the burden of proof. Director, ONCP v. G eenw ch
Collieries, 512 U.S. 267, 114 S.Ct. 2251 (1994), aff'g. 990 F.2d

5 In brief, daimant’s counsel contends June 2, 1997 is the
begi nning of the tenporary and total disability period, even
t hough the date of injury was April 14, 1997.



-21-
730 (3rd Gir. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitledto determne the credibility of
w tnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of any
particul ar nedi cal exam ners. Avondal e Shipyards, Inc. v. Kennel,
914 F. 2d 88, 91 (5th Cir. 1988); Atlantic Marine, Inc. and Hartford
Accident & Indemmity Co. v. Bruce, 661 F. 2d 898, 900 (5th Gr.
1981); Banks v. Chicago Grain Trimmers Association, Inc., 390 U. S
459, 467, reh'g denied, 391 U S. 929 (1968).

A. Nature and Extent of Disability

The parties stipulated that Caimant suffers from a
conpensabl e i njury which occurred on April 14, 1997 when he pulled
a 125-pound cable during the course and scope of his enpl oynent.
However, the burden of proving the nature and extent of his
disability rests with the daimant. Trask v. Lockheed Shi pbuil di ng
Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
per manency of any disability is a nedical rather than an econom c
concept. Disability is defined under the Act as an "incapacity to
earn the wages which the enployee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 U. S.C. 8§ 902(10).
Therefore, for Claimant to receive a disability award, an econom c
| oss coupled with a physical and/or psychol ogi cal inpairnment nust
be shown. Sproull v. Stevedoring Servs. of Anmerica, 25 BRBS 100,
110 (1991). Thus, disability requires a causal connection between
a worker's physical injury and his inability to obtain work. Under
this standard, a claimant may be found to have either suffered no
loss, a total loss or a partial |oss of wage earning capacity.

Per manent disability is a disability that has continued for a
| engthy period of tinme and appears to be of lasting or indefinite
duration, as distinguished fromone in which recovery nerely awaits
a normal healing period. Witson v. Qulf Stevedore Corp., 400 F.2d
649, pet. for reh'g denied sub nom Young & Co. v. Shea, 404 F.2d
1059 (5th Cr. 1968)(per curiam, cert. denied, 394 U S. 876
(1969); SGS Control Services v. Director, ONCP, 86 F.3d 438, 444
(5th Gir. 1996). Aclaimant's disability is permanent in nature if
he has any residual disability after reaching maxi nrum nedi cal
i nprovenent. Trask, 17 BRBS at 60. Any disability suffered by
Cl ai mant bef ore reachi ng maxi rum nmedi cal i nprovenent i s considered
tenporary in nature. Berkstresser v. Washington Metropolitan Area
Transit Authority, 16 BRBS 231 (1984); SGS Control Services V.
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Director, OANCP, supra., at 443.

The question of extent of disability is an econom c as well as
a nmedi cal concept. Quick v. Martin, 397 F. 2d 644 (D.C. Cr 1968);
Eastern S.S. Lines v. Mnahan, 110 F. 2d 840 (1st Cir. 1940)
Rinaldi v. General Dynami cs Corporation, 25 BRBS 128, 131 (1991).

To establish a prima facie case of total disability, the
cl ai mant nmust show that he is unable to return to his regular or
usual enployment due to his work-related injury. Elliott v. C&P
Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana |Insurance Guaranty
Association v. Abbott, 40 F.3d 122, 125 (5th Gr. 1994).
Claimant's present nedical restrictions nust be conpared with the
specific requirenents of his wusual or fornmer enploynent to
determ ne whether the claimis for tenporary total or permanent
total disability. Curit v. Bath Iron Wrks Corp., 22 BRBS 100
(1988). Once Caimant is capable of performng his usual
enpl oynent, he suffers no | oss of wage earning capacity and is no
| onger disabl ed under the Act.

B. Maxi mum Medi cal | nprovenent (VM)

The traditional nmethod for determ ning whether an injury is
permanent or tenporary is the date of maxi mum nedi cal i nprovenent.
See Turney v. Bethlehem Steel Corp., 17 BRBS 232, 235, ftn 5.
(1985); Trask v. Lockheed Shipbuilding Construction Co., supra.;
Stevens v. Lockheed Shi pbuil di ng Conpany, 22 BRBS 155, 157 (1989).
The date of maxi mum nedi cal inprovenent is a question of fact based
upon the nedical evidence of record. Bal |l esteros v. Wllanette
Western Corp., 20 BRBS 184, 186 (1988); WIllians v. GCeneral
Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi num nedical inprovenent when his
condi tion becones stabilized. Cherry v. Newport News Shi pbuil di ng
& Dry Dock Co., 8 BRBS 857 (1978); Thonpson v. Quinton Enterprises,
Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum medi cal i1inprovenent wll be treated concurrently for
pur poses of explication.

The parties stipulated that C ai mant reached maxi num nedi cal
i nprovenent with respect to his back condition on Septenber 21,
1998. The nedical records of Drs. Beaudry and Haig support this
stipulation and therefore, | find that C ainmant reached maxi num
medi cal i nprovenent on Septenber 21, 1998.
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Additionally, it should be noted that C aimnt perforned
nodi fied | ight duty work in the tool roomas a “pusher” earning his
regul ar salary for approximately four to six weeks following his
injury. (Tr. 34). H's condition did not inprove during this
period and he sought additional nedical treatnment from another
physi ci an, Dr. Beaudry. 1 d. Cl ai mant began treating with Dr.
Beaudry on June 2, 1997, at which tinme, he opined C aimant was
tenporarily and totally disabled fromhis position as a wel der and
that after the April 14, 1997 injury, he “could not have carried
out his regular duties.” (CX-3, p. 11). By continuing to engage
in gainful enploynment, albeit nodified |light duty, and receive
salary fromthe date of his injury through May 1997, d ai mant was
not tenporarily totally disabled until Dr. Beaudry opined so on
June 2, 1997, and advised C aimant to di scontinue wor ki ng.

In light of the foregoing, | find that daimnt was
tenporarily and totally disabled from June 2, 1997, the date Dr.
Beaudry opined that he could not return to work, through Septenber
21, 1998, the date he reached nmaxi mum nedical inprovenment wth
respect to his back condition. Thus, Cainmant is entitled to
tenporary total disability conpensation benefits fromJune 2, 1997
t hrough Septenber 21, 1998 based on his average weekly wage of
$425. 00.

It should be noted that Drs. Beaudry and Hai g opi ned C ai mant
could not return to his fornmer enploynent as a welder, but could
return to lighter duty work wthin certain physical restrictions.
Gven each physician’s qualifications as board-certified
ort hopaedi ¢ surgeons and the tine spent evaluating and exam ni ng
Claimant, | find their mnedical opinions well-reasoned and
persuasive in establishing daimant cannot return to his forner
enpl oynent. Thus, because C ainmant was restricted fromreturning
to his former work, he has established a case of total disability.
Consequently, when C ai mant reached maxi mum nedi cal i nprovenent,
his condition becane permanent and total, which entitles himto
permanent total disability conpensation benefits fromSeptenber 22,
1998 through October 27, 1998, the date suitable alternative
enpl oynent was established by M. Favoloro, as nore fully
expl i cated hereinbel ow

Thereafter, suitable alternative enploynent having been
establ i shed causes Cl aimant’ s disability status to becone per manent
partial . Thus, he is entitled to permanent partial disability
conpensation benefits from Cctober 28, 1998 and conti nui ng t hrough
present based on the difference between his average weekly wage and
his post-injury wage earning capacity.

C. Suitable Alternative Enpl oynent
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If the claimant is successful in establishing a prima facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enpl oynent. New Ol eans
(GQul fwide) Stevedores v. Turner, 661 F. 2d 1031, 1038 (5th G
1981). Addressing the issue of job availability, the Fifth Grcuit
has devel oped a two-part test by which an enployer can neet its
bur den:

(1) Considering claimnt's age, background, etc., what can
the claimant physically and nentally do following his
injury, that is, what types of jobs is he capabl e of
perform ng or capable of being trained to do?

(2) Wthin the category of jobs that the claimant is
reasonably capabl e of perform ng, are there jobs
reasonably available in the community for which the
claimant is able to conpete and which he reasonably and
likely could secure?

Turner, Id. at 1042. Turner does not require that enployers find

specific jobs for a claimant; instead, the enployer may sinply
denonstrate "the availability of general job openings in certain
fields in the surrounding comunity." P & M Crane Co. v. Hayes,

930 F. 2d 424, 431 (1991); Avondal e Shipyards, Inc. v. Guidry, 967
F. 2d 1039 (5th Gr. 1992). However, the enployer nust establish
the precise nature and terns of job opportunities it contends
constitute suitable alternative enploynment in order for the
admnistrative lawjudge torationally determne if the claimant is
physically and nentally capable of performng the work and it is
realistically available. Piunti v. ITO Corporation of Baltinore,
23 BRBS 367, 370 (1990); Thonpson v. Lockheed Shipbuilding &
Construction Conpany, 21 BRBS 94, 97 (1988). Furthernore, a
showi ng of only one job opportunity may suffice under appropriate
ci rcunst ances, for exanple, where the job calls for special skills
whi ch the cl ai mant possesses and there are fewqualified workers in
the local community. P & M Crane, 930 F. 2d at 430. Conversely,
a showi ng of one unskilled job may not satisfy Enployer's burden.

Once the enployer denonstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the

cl ai mant can nonetheless establish total disability by
denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, 661 F. 2d at 1042-

1043; P & MCrane, 930 F. 2d at 430. Thus, a claimnt nay be found
totally disabled under the Act "when physically capable of
performng certain work but otherwise unable to secure that
particular kind of work." Turner, 661 F.2d at 1038, quoting
Danond M Drilling Co. v. Marshall, 577 F.2d 1003 (5th Cr. 1978).
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Addi tionally, evidence of specific job openings avail abl e at
any time during the critical periods when the claimant is nedically
able to seek work is sufficient to establish the availability of
suitable alternative enploynent. See Newport News Shipbuilding &
Dry Dock Co. v. Tann, 841 F.2d 540 (4" Cr. 1988); Bryant v.
Carol i na Shipping Co., 25 BRBS 294 (1992).

In the present matter, based on the record evidence, | find
that Enpl oyer/Carrier established suitable alternative enpl oynent
on August 17, 1998.

Enmpl oyer/ Carrier rely upon the testinony and |abor narket
surveys conducted by Ms. Favol oro as supportive of the existence
and establishnment of suitable alternative enpl oynent.

The first | abor market survey was performed in July and August
1998 and the results were set forth in a report dated August 17,
1998. Ms. Favoloro identified in the Beaunont and Lake Charles
areas si x positions which she opined were within Claimant’s skills
and abilities and the restrictions outlined by Dr. Haig:® centra
station nonitor, weigh station nonitor; two separate security guard
positions; sales position at Sears; and service advisor at Kinsel
Auto Mall. (EX-8, p. 8).

The central station and weigh station nonitor positions, as
well as the security guard positions, were wthdraw by M.
Favoloro due to Claimant’s crimnal background. Based on the
foregoing, | find and conclude the central station nonitor, weigh
station nonitor and two security guard positions do not constitute
suitable alternative enpl oynent.

The retail sales position at Sears required no previous sal es
experience and would provide training. The duties involved
assisting custoners with nmerchandi se sel ection and maxi numlifting
requi renents did not exceed 20 pounds. Enployees are allowed to
sit during breaks and lunch peri ods. The wage rate for this
position is $7.00 to $9.00 per hour. (EX-8, p. 9; Tr. 80). M.
Kranberg testified enployees may be required to lift up to 50
pounds and concluded this position was beyond Caimnt’s
capabilities. (Tr. 123). Additionally, Dr. Beaudry did not
approve this position. (CX-3, pp. 23-24). Finally, daimnt wuld
be allowed to sit for 15 mnutes per every four hours worked and

6 Dr. Haig approved each of the six positions as suitable
within Caimnt’s physical and functional capabilities. It
shoul d be noted that at the tinme the survey report was witten,
Ms. Favol oro had not received approval of the job positions found
in July and August 1998 from Dr. Beaudry.
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during lunch. This requirenent clearly exceeds the restrictions
pl aced on himby Dr. Beaudry, who stated that C ai mant woul d need
to alternate standi ng and wal ki ng for six hours and sitting for two
hours of an eight hour work day. (CX-3, pp. 30-31). Thus, due to
these requirenents exceeding Caimant’s physical capacities, the
di screpancies in physical requirenents as determned by M.
Favol oro and M. Kranberg and because Dr. Beaudry, whose opi nions
| find to be well-reasoned and persuasive, failed to approve the
position, | find this position, which does not permt sitting
during work hours, does not constitute suitable alternate
enpl oynent .

The service advisor position at Kinsel Auto Mall provided job
training and paid $2,000 to $3,000 per nonth. The physi cal
requi renents i ncluded alternate sitting, standi ng and wal king, with
no lifting requirenents, as the job is essentially “paperwork.”
(Tr. 81). daimant’s enployability would not be affected by his
fel ony convictions. 1 d. Based on the foregoing information,
find this position falls within Caimant’s physical and functional
capabilities and therefore constitutes suitable alternative
enpl oynent .

The second |abor market assessnent of October 27, 1998
established the followng positions: retail sales at Sears in
Beaunont, Texas; security guard at Patriot Security in Nederl and,
Texas; security guard at Delta Security in Port Arthur, Texas;
sales at Centennial Wreless in Beaunont, Texas; sales at Circuit
Cty in Beaunont, Texas; and sales at Conn’s Appliances in
Beaunmont, Texas. (EX-8, p. 4). | wll determne the suitability
of the positions identified in the second | abor market survey for
purposes of determning Caimant’s post-injury wage earning
capacity.

The sales position at Sears was re-included in this [|abor
mar ket survey. For the sanme reasons noted herei nabove, | find this
position does not constitute suitable alternate enpl oynent.

The two security guard positions were elimnated by M.
Favol oro from consideration due to the fact that applicants nust
have “a clean police record.” For the sanme reasons explicated
herei nabove, | find that the security guard positions do not
constitute suitable alternate enpl oynent.

The sales position at Centennial Wreless provided training

and involved handling paperworKk. Lifting requirenents did not
exceed 20 pounds, as the only objects to be lifted were cellul ar
phones, beepers and phone batteries. Ms. Favoloro noted the

position paid mninmm wage plus comm ssion and that Caimnt’s
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enpl oyability would not be affected by his felony convictions.
Wages ranged between $1,200 and $2,400 per nonth. (Tr. 82-84).
M. Kranberg, however, opined this position was not appropriate
si nce C ai mant does not possess sal es experience. (Tr. 127). | do
not find M. Kranberg s opinion very persuasive wth respect to
this position, as the potential enployer provides job training.
Therefore, Caimant’s |ack of sales experience will not preclude
Cl ai mant frombei ng consi dered. Consequently, | find this position
to be within Caimnt’s physical and functional capabilities and
thus, it constitutes suitable alternate enpl oynent.

The sal es position at Grcuit Cty al so provided job training
and did not require enployees to |ift nore than 20 pounds. The
hourly wage rate is $7.25 per hour, or on the basis of conm ssion,
whi chever is greater. Additionally, enployees can choose to work
four, six, eight or ten hour shifts. Finally, Caimant’s fel ony
convictions would not affect his enployability. (EX-8, p. 2; Tr.
84-85). M. Kranberg, however, opined this position would not be
appropri ate because Cl ai mant possesses no sal es experi ence, may not
pass a background check or enploynment test and the duties my
exceed his physical capabilities. Once again, | do not find M.
Kranberg’s opinion particularly persuasive, as GCrcuit Gty
provides job training for their enpl oyees and therefore, Caimant’s
| ack of sales experience would not preclude him from being
considered for the job. Additionally, M. Kranberg clained that
Cl ai mant may not pass a background check or enploynent test, but
failed to inquire whether Caimant’s crimnal background woul d
actually preclude himfrom securing enploynment with Crcuit Cty.
Furthernore, M. Kranberg did not know the content of the
enpl oynent test except that “it is a personnel screening type of
exam .. the individual | spoke to... didn't give ne any firsthand
information about it.” (Tr. 140). In light of the foregoing, |
find Caimant to be physically and functionally capable of
performng the duties of the sales position at Crcuit City.
Consequently, | conclude that this position constitutes suitable
al ternate enpl oynent.

Finally, the sales position at Conn’s Appliances al so provi des
j ob training. The physical requirenents of the job involve
alternate sitting, standing and wal king, with no lifting over 20
pounds. Caimant’s convictions woul d not affect his enployability.
Ms. Favoloro estimated the nonthly wage earning capacity to be
$1, 750. 00 plus conmission. (Tr. 86). M. Kranberg rejected this
position as suitable for the same reasons he found the sales
position at Circuit Cty inappropriate. For the sane reasons
explicated hereinabove, | do not find M. Kranberg' s opinion with
respect to this position persuasive. Consequently, | find d ai nant
to be physically and functionally capable of perform ng the duties
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of the sales position at Conn’s. Accordingly, | conclude this
position constitutes suitable alternate enpl oynent.

Based on the foregoing, | find that the positions at
Centennial Wreless, Crcuit Gty and Conn’s Appliances constitute
suitable alternative enploynent. | will further consider the
additional positions identified for purposes of determning
Claimant’ s post-injury wage earning capacity.

A final |abor market survey was conducted on August 4, 1999.
In assessing Claimant’s enployability at this tinme, M. Favoloro
consi dered the FCE resul ts concl udi ng C ai mant was capabl e of |ight
duty work, as well as aletter fromDr. Beaudry concurring with the
FCE. (EX-8, p. 1). Five positions in Orange, Texas were found
whi ch Ms. Favoloro opined fell within Cainmnt’s educational and
physi cal skills and capabilities: nmeter reader; sal es associate at
Crcuit City;, retail sales at Sears; sales/custoner service
position at K. B. Blake Inports; and production worker at Hel ena
Labs. (EX-8, pp. 1-2).

The neter reader position involved wal ki ng, occasi onal bendi ng
and hol di ng a 10- pound conputer. Enployees are required to perform
one route per day in eight hours. Ms. Favol oro noted that nost
routes “are finished before lunch.” Training is provided, during
which trainees are paid $7.00 per hour. Fol | owi ng training,
enpl oyees earn $9.00 per hour for the first three nonths of
enpl oyment and $10. 00 per hour thereafter. (EX-8, p. 1; Tr. 89-
90). M. Kranberg opined this position was i nappropriate primrily
because the walking requirenments would exceed Caimnt’s
capabilities. | agree with M. Kranberg that the physical
requi renents of this position exceed Claimant’s capabilities, as he
testified he experiences weakness in his legs if he stands for
periods |onger than 15-20 mnutes. Additionally, Dr. Beaudry did
not approve of this position due to the physical requirenments
(CX-3, p. 46). He noted that C ainmant can alternate standi ng and
wal ki ng for six hours of an eight hour day. Although Ms. Favol oro
noted that nost enployees finish a route before |lunch, the
possibility that Caimant may have to stand and/or walk for an
entire eight hour shift nmakes this position inappropriate and
unsuitable for him Thus, | find that the neter reader position
does not constitute suitable alternate enpl oynent.

The sales position at Sears was re-included in this [|abor
mar ket survey. For the sanme reasons noted hereinabove, | find this
position does not constitute suitable alternate enpl oynent.

The sales position at Crcuit Cty was also re-included in
this |abor market survey. For the sanme reasons explicated
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herei nabove, | find this position constitutes suitable alternate
enpl oynent .

The door sales position wth K B. Bl ake I nports was classified
as sedentary and paid $300-$400 per week. The physical duties
included alternate sitting, standing and wal king, wth maxi num
l[ifting requirenents of 20 pounds. Enployees nust al so have the
ability to get in and out of a car. No experience is necessary, as
job training is provided. (EX-8, p. 2). M. Kranberg rejected

this position because of “the tenuous pay,” “the amount of wal ki ng
t hat woul d be invol ved,” and “the ability to deal with the public.”
(Tr. 134). | agree with M. Kranberg and believe that as a door to

door sal esman, the physical requirenents which are not otherw se
specifically proportionalized in tine for each postural activity,
in particular the wal king and standing requirenments, would exceed
Claimant’s physical restrictions as set forth by Dr. Beaudry.
Thus, | find this position does not constitute suitable alternate
enpl oynent .

Finally, the | ab technician position at Hel ena Labs pai d $6. 65
per hour and provided job training. Lifting requirenents did not
exceed 20 pounds. Ms. Favoloro noted that enployees package
materi al s such as di agnostic | aboratory equi pnent and supplies and
are allowed to stand and wal k during breaks and |unch. (EX-8, p.
2; Tr. 90). M. Kranberg opined this position was inappropriate
because C ai mant woul d not pass a driver’s license check and the
duti es exceeded his capabilities. Upon reviewof this position, |
do not find that the duties exceeded his capabilities, but rather,
t hat the physical and functional requirenents were not specified by
Ms. Favoloro. She failed to denote whether C ai mant woul d have to
stand or sit while packagi ng equi pnent and the hours per shift he
would be required to work in order to determ ne whether those
requirenents fell wthin Dr. Beaudry's restrictions. The
inpression created is that the job is primarily conducted in a
seated position since standing and wal king are allowed during

breaks and | unch. If so, Claimant would clearly exceed the two
hours of sitting permtted in a work day. |In failing to address
these specified requirenents, | find this position does not
constitute suitable alternate enpl oynent.

It should be noted that the positions which | found to
constitute suitable alternate enploynent are all Jlocated in
Beaunont, Texas. The sales position at Crcuit Gty was avail abl e
at locations in Beaunont and Orange, Texas. |In light of the fact
that Beaunont, Texas is approximately 23 mles from Caimant’s
pl ace of residence (Orange, Texas), | find that the |ocations of

these positions are within reasonable driving distance for a job
commute and further support ny finding that they constitute
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suitable alternate enpl oynent for C ai mant.

It should be noted that C aimant contends that his crimnal
hi story precludes certain jobs frombeing realistically avail abl e.
Furthernore, M. Kranberg rejects all identified positions as
unsui t abl e based on Caimant’s crimnal record. Caimant relies on
Hai rston v. Todd Shipyards Corp., 849 F.2d 1194 (9" Gir. 1988), in
which the Nnth Grcuit held that a claimant’s crimnal record, in
exi stence at the tinme of the work injury, can prevent a potenti al
job frombeing “realistically available” to the clainmant, as the
cl ai mant could do nothing to overcone the disqualifying effect of
his crimnal record. Hairston, 849 F.2d at 1196; see also Piunti,
supra. Caimnt also points out that in Livingston v. Jacksonville
Shi pyards, Inc., 32 BRBS 123 (1998), the Board distinguished
between “crimnal” inpedinents which pre-existed a claimant’s on-
the-job injury and those which occurred after the clainmant was
injured, but before the enployer established suitable alternate
enpl oynent .

Enpl oyer/ Carrier, on the other hand, point out that in Rivera
v. United Masonry, Inc., 948 F.2d 774 (D.C. Cr. 1991), the
District of Colunmbia Circuit held that while sonme aspects of an
enpl oyee’ s background nust be considered to determne the
availability of suitable alternate enploynent, a clainmnt’s status
as an undocunented worker is not a relevant factor as it has no
bearing on the claimant’s ability to work. The Court agreed with
the Board's reasoning that a claimant’s status should not enable
himto obtain a benefit available to legal injured workers with
simlar educational and vocational background. 1 d. Finally,
Enpl oyer/ Carrier distinguished Hairston by stating that no |egal
i npedi nrent exists in preventing Caimant from obtaining the
positions, with the exception of the security guard positions,
identified by Ms. Favol oro.

| agree with Enployer/Carrier’s argunent and find that
Claimant’ s pre-exi sting crimnal background does not create a | egal
i npedi ment which totally prevents himfromobtaining any work. To
the contrary, Ms. Favoloro testified that she asked each potenti al
enpl oyer whether Claimant’s felony conviction would affect his
enpl oyability and was infornmed each tine that it would not. Wth
the exception of the security guard positions, which were
el imnated because applicants had to possess “a clean police

record,” | find that Caimant’s crimnal record which was in
existence at the time of his work injury, does not prevent a
potential job frombeing “realistically available.” | also find

M. Kranberg's opinion unpersuasive and Caimnt’s argunent
unnmeritorious. Accordingly, Caimant is not entitled to a finding
of permanent total disability since suitable alternate enpl oynent
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was established by Enployer/Carrier.
D. Dligent Search and WIIlingness to Wrk

If the enployer has established suitable alternative

enpl oynent, the enpl oyee can nevertheless prevail in his quest to
establish total disability if he denonstrates he diligently tried
and was unable to secure enploynent. Hairston v. Todd Pacific

Shi pyards Corp., supra;, Fox v. Wst State, Inc., 31 BRBS 118
(1997); Hooe v. Todd Shipyards Corp., 21 BRBS 258 (1988).

The cl ai mant nust establish that he reasonably and diligently
attenpted to secure sone type of suitable alternative enpl oynent
Wi thin the conpass of opportunities shown by the enployer to be
reasonably attainable and available, and nust establish a
wi | lingness to work. Turner, supra; see also Palonbo v. Director,
ONCP, 937 F.2d 70, 25 BRBS 1 (CRT) (2d Cr. 1991). A claimant’s
testinmony that he could performcertain jobs, but that his efforts
to obtain one have been futile, does not neet enployer’s burden of
establishing suitable alternative enploynent. Ri eche v. Tracor
Marine, 16 BRBS 272, 274 (1984). |f a claimnt denonstrates he
diligently tried and was unable to obtain a job identified by the
enpl oyer, he may prevail. Roger’s Term nal, supra. Finally, the
cl ai mant must reasonably cooperate with the enployer’s
rehabilitation specialist and submt torehabilitation eval uations.
Vogle v. Sealand Term nal, 17 BRBS 126, 128 (1985).

In the present case, | find d ai mant has not been diligent or
reasonable in his attenpts to return to work.

Claimant testified that he applied for positions at Kinse
Auto Mall in 1998. (Tr. 47). In 1999, he applied for the
follow ng positions: Patriot Security (guard); Delta Security
(guard); Harnmon Chevrol et (delivery driver); D anond Shanmrock Gas
Station (attendant); Car Care Auto Parts (delivery driver); H -Lo
Auto Parts (delivery driver); Auto Zone (delivery driver); A1
Transport (wecker driver); and Glbeaux’s Tow ng (wecker
driver).” (Tr. 47-50). He clainmed that none of the potential

" Ms. Favoloro noted in the August 4, 1999 | abor narket
survey that Patriot Security and Delta Security were the only two
enpl oyers she had provided to C aimant at which he applied. M.
Favol oro al so noted that she contacted the additional enployers
that O ai mant sought enploynent fromon his own in order to
determne if he was physically and functionally capabl e of
performng the duties of the job. She was unclear of the
position for which C aimant was applying at Harnmon Chevrol et.
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enpl oyers called himfor an interview, nor hired him |d. He also
testified that he recently checked for job availability at Reliable
Cl eaners (driver) and Triangle Chevrolet (delivery driver). (Tr.
51).

Ms. Favol oro, on the other hand, testified that about three
weeks after conducting the August 21, 1998 and Cctober 27, 1998
| abor market surveys, she re-contacted the potential enployers to
verify that Caimant applied for enmploynent. (Tr. 94). She was
informed that C aimant had not applied for any of the jobs listed
in those | abor market surveys. 1d. At that point, M. Favoloro
did not believe Claimnt was interested in her services. (Tr. 95).

Based on the evidence of record, | find that d ai mant has not
engaged in a diligent and reasonable search for alternate
enpl oynent . Ms. Favoloro provided available job positions in

August and Cctober 1998 which were within Caimnt’s physical and
functional capabilities, but he did not attenpt to obtain any of
the positions. Although O aimant di d seek enpl oynent opportunities
in 1999 at various other places, the nmajority of the positions
sought were for specific jobs as delivery drivers; he did not apply
for any of the positions, except the security guard positions,
identified by M. Favoloro which were within his physical and
functional capabilities. M. Kranberg opined d ai mant woul d have
difficulty in passing a driver’'s |license check, in light of his

felony DW and three m sdeneanor DWs. (Tr. 135). | agree with
M. Kranberg's opinion and find the delivery driver positions
I nappropri ate. Furthernore, Dr. Beaudry opined that C ai mant

should not engage in driving or handling of heavy equipnent,
particularly where it mght pose a threat of harmto C aimant or
ot hers. (CX-3, p. 28). Additionally, each of the additional
positions for which Caimant applied clearly exceed his physical
and functional restrictions, i.e., thelifting requirenents. Thus,
| find Caimant’s attenpts to seek enpl oynent as a delivery driver
do not show a diligent or reasonable attenpt to find gainful
enpl oynent .

As noted hereinabove, M. Favoloro identified certain
positions in her | abor market surveys which were appropriate within
Claimant’s work restrictions as set forth by Drs. Beaudry and Hai g.
Since Claimant failed to diligently seek those jobs, or simlar

The Di anond Shanrock attendant and Aut ozone attendant required
[ifting up to 50 pounds. The Car Care delivery driver was
required to lift up to 40 pounds. G I beaux’s Tow ng required
wrecker drivers to craw under cars and lift tires, bunpers, etc.
Ms. Favol oro was unable to contact H -Lo Auto Parts and A-1
Transports. (EX-8, pp. 2-3).
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jobs, identified by Ms. Favoloro, | find C ai mant has not presented
evidence that he engaged in a diligent search for suitable
alternative enploynent, but rather, nmade only mninal efforts to
| ocate enpl oynent opportunities as a delivery driver, a position
for which he would nost likely not be considered, given his DW
record. Accordingly, since Caimant has failed to prove that he
engaged in a diligent search for suitable alternate enpl oynent, |
find daimnt 1is entitled to permanent partial disability
conpensati on benefits from Cctober 28, 1998 and conti nui ng t hrough
present .

E. Average Wekly Wage

After the hearing, the parties submtted a supplenental
stipulation agreeing that Cainmant’s average weekly wage at the
time of injury was $425.00. (IX-2). Thus, | find Caimant’s
average weekly wage to be $425.00, which will be applied to his
disability conpensation benefits, as explicated hereinbel ow.

June 2, 1997 - August 17, 1998

As noted hereinabove, Caimnt worked nodified |ight duty
until he began treating wth Dr. Beaudry on June 2, 1997, at which
time, his status becane tenporarily totally disabled. d ai mant
remai ned tenporarily totally disabled from June 2, 1997 through
August 17, 1998, the date suitable alternate enploynent was
est abl i shed by Enpl oyer/Carrier. Thus, Claimant is entitled to the
correspondi ng conpensation rate of $283.35 per week, based on his
average weekly wage of $425.00 ($425.00 x 66%% = $283. 35) during
this tinme period.

August 18, 1998 - Septenber 21, 1998

Thereafter, because suitable alternative enploynent was
established within C ai mant’ s physical capabilities, even t hough he
had not yet reached maxi mum nedical inprovenent, his disability
status becones tenporary partial and entitles himto disability
conpensati on benefits based on the difference between his average
weekl y wage and his post-injury wage earning capacity. See Bryant,
supra at 297

Based on the four positions found to constitute suitable
alternative enploynent,® | find that Caimant’s post-injury wage

8 The service advisor position with Kinsel Auto Mall; the
sal es position with Centennial Wreless; the sales position at
Circuit Gty; and the sales position at Conn’s Appliances.
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earning capacity to be $358.08. This figure is based on the
average ($461.54 + $276.92 + $403.85 + $290.00 = $1,432.31 =+ 4 =
$358.08) of the average weekly wages of the suitable alternative
positions, as determ ned bel ow.®

Thus, Caimant is entitled to tenporary partial disability
conpensati on benefits from August 18, 1998 t hrough Septenber 21,
1998, the date he reached maxi numnedi cal inprovenent, for a weekly
conpensation rate of $44.62 ($425.00 - $358.08 = $66.92 x 6623% =
$44.62), which is based on the difference between his average
weekly wage and his post-injury wage earning capacity.

Sept enber 22, 1998 - present

Thereafter, C ai mant reached maxi numnedi cal i nprovenent which
changed his status to permanent partial and thus entitles himto
disability conpensation benefits based on the difference between
hi s average weekly wage and his post-injury wage earning capacity.

As cal cul at ed herei nabove, | find that Caimant’s post-injury
wage earni ng capacity to be $358.08. Thus, Clainmant is entitledto
permanent partial disability conpensation benefits from Septenber
22, 1998 and continuing through present, for a weekly conpensati on
rate of $44.62 ($425.00 - $358.08 = $66. 92 x 662%:% = $44.62), based
on the difference between his average weekly wage and his post-
i njury wage earning capacity.

V. SECTI ON 14(e) PENALTY

Section 14(e) of the Act provides that if an enployer fails to
pay conpensation voluntarily within 14 days after it becones due,

® Ms. Favoloro testified that the service advisor earns
bet ween $2, 000 and $3, 000 per nonth; the Centennial Wreless
position pays between $1,200 and $2,400 per nonth; the Circuit
City position pays $7.25 per hour; and the Conn’s Appliances
position pays about $1, 750 per nonth plus conmission. |In the
absence of any evidence supporting a finding that C ai mant woul d
make nore than the mnimum estimated sal aries and an estimate of
the comm ssion pay he could earn at Conn’s, | calcul ated
Claimant’ s average weekly wage by multiplying each nonthly sal ary
by 12 nonths and dividing by 52 weeks: $2,000 x 12 = $24,000 + 52
= $461.54 (service advisor); $1,200 x 12 = $14,400 + 52 = $276.92
(Centennial Wreless); and $1,750 x 12 = $21,000 + 52 = $403. 85
(Conn’s). | determned the average weekly wage of the Circuit
City position to be $290.00 ($7.25 per hour x 40 hours per week =
$290. 00) .
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or wiwthin 14 days after unil aterally suspendi ng conpensati on as set
forth in Section 14(b), the Enployer shall be liable for an
additional 10% penalty of the wunpaid installnents. Penal ti es
attach unless the Enployer files a tinely notice of controversion
as provided in Section 14(d).

In the present matter, Enployer has paid Caimant disability
conpensation from June 2, 1997 through October 4, 1998. In
accordance with Section 14(b), C ainmnt was owed conpensation on
the fourteenth day after Enployer was notified of his injury or
conpensation was due. |f Enployer controverts Caimant's right
to conpensation, Enployer had an additional fourteen days to file
with the deputy conm ssioner a notice of controversion. Frisco v.
Perini Corp. Marine Div., 14 BRBS 798, 801, n.3 (1981). In this
matter, Enployer/Carrier did not file a notice of controversion.

Si nce conpensation benefits becane due on June 2, 1997, after
t he period d ai mant wor ked nodi fi ed work and Enpl oyer/ Carri er began
payi ng such benefits on June 2, 1997, no penalties attach.

VI . | NTEREST

Al t hough not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent per
annumis assessed on all past due conpensation paynents. Avallone
V. Todd Shipyards Corp., 10 BRBS 724 (1974). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to insure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., aff'd in pertinent part and rev'd on ot her grounds,
sub nom Newport News v. Director, OANCP, 594 F.2d 986 (4th Gr.
1979). The Board concluded that inflationary trends i n our econony
have rendered a fixed six per cent rate no |longer appropriate to
further the purpose of maki ng C ai mant whole, and held that "...the
fi xed per cent rate should be replaced by the rate enpl oyed by the
United States District Courts under 28 U.S.C. 8§ 1961 (1982). This
rate is periodically changed to reflect the yield on United States
Treasury Bills..." Gant v. Portland Stevedoring Conpany, et al.
16 BRBS 267 (1984). This order incorporates by reference this
statute and provides for its specific adm nistrative application by
the District Director. See Grant v. Portland Stevedoring Conpany,
et al., 17 BRBS 20 (1985). The appropriate rate shall be
determ ned as of the filing date of this Decision and Order with
the District Director.

10 Section 6(a) is not applicable since dainmant suffered
his disability for a period of nore than fourteen days.
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VI1. ATTORNEY'S FEES

No award of attorney's fees for services to the Claimant is
made herein since no application for fees has been nade by the
Cl aimant's counsel . Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision to submt an application
for attorney's fees. A service sheet show ng that service has been
made on all parties, including the daimant, nmust acconpany the
petition. Parties have twenty (20) days follow ng the receipt of
such application within which to file any objections thereto. The
Act prohibits the charging of a fee in the absence of an approved
appl i cation.

VI1I. ORDER
Based upon the foregoi ng Findi ngs of Fact, Concl usi ons of Law,
and upon the entire record, | enter the follow ng O der:
1. Enpl oyer/ Carrier shall pay Caimant conpensation for

tenporary total disability from June 2, 1997 to August 17, 1998,
based on Claimant's average weekly wage of $425.00, in accordance
with the provisions of Section 8(b) of the Act. 33 US.C 8§
908( b).

2. Enpl oyer/ Carrier shall pay Caimant conpensation for
tenporary partial disability fromAugust 18, 1998 t hrough Sept enber
21, 1998, based on the difference between Cl ai mant’ s aver age weekly
wage of $425.00 and his reduced weekly earning capacity of $358.08
in accordance with the provisions of Section 8(e) of the Act. 33
U S.C § 908(e).

3. Enmpl oyer/ Carrier shall pay dainmant conpensation for
permanent partial disability fromSeptenber 22, 1998 and conti nui ng
t hrough present based on the difference between C aimant's average
weekly wage of $425.00 and his reduced weekly earning capacity of
$358.08 in accordance with the provisions of Section 8(c) of the
Act. 33 U.S.C. 8§ 908(c)(21).

4. Enployer/Carrier shall pay all reasonabl e, appropriate and
necessary mnedi cal expenses arising fromCdaimant's April 14, 1997
work injury, pursuant to the provisions of Section 7 of the Act.

5. Enpl oyer shall receive credit for all conpensation
heretof ore paid, as and when pai d.

6. Enployer shall pay interest on any suns determ ned to be
due and owng at the rate provided by 28 U S C § 1961 (1982);
Grant v. Portland Stevedoring Co., et al., 16 BRBS 267 (1984).
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7. Caimant's attorney shall have thirty (30) days to file a
fully supported fee application with the Ofice of Admnistrative
Law Judges; a copy nust be served on C ai mant and opposi ng counsel

who shall then have twenty (20) days to file any objections
t hereto.

ORDERED this 29" day of February, 2000, at Metairie,
Loui si ana.

LEE J. ROMERO, JR
Adm ni strative Law Judge



